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30 October 1970 ‘

i

MEMORANDUM FOR: Director of Central Intelligence

SUBJECT: Refusal of Information to the Congress

' 1. This memorandum contains a suggestion in paragraph 7
for the Director of Central Intelligence. '

2. The problem of refusal by the executive branch to
congressional requests for information has been the subject of
voluminous writings and opinions by lawyers, students of govern-i
ment and others. What it boils down to is that the question is
fundamentally one of power politics, not of law. This is illus-
trated by a Presidential Memorandum signed by President Nixon
on March 24, 1969 (Tab A) concerning the exercise of executive
privilege. The President's position is that he will invoke this
authority only in the most compelling circumstances and after
rigorous inquiry into the actual need for its exercise. If the
head of an executive agency feels there is a substantial question
as to the need for invoking executive privilege, he must consult
first with the Attorney General who, if he agrees, will raise the
question with the counsel to the President who, in turn, will
obtain the President's decision. No statute or legal precedent
is cited to support the exercise of this privilege. The memorandum
also states that it is the basic policy of this Administration to

comply to the fullest extent possible with congressional requests
for information.

- 3. This policy was modified in some part for intelligence
information by the President's instructions to you on 24 June 1969
(Tab B). Basically this directed that we not put substantive intelli=
gence information in letters to Congress and that we keep oral
briefings as general as may be feasible under the circumstances.

- Within these lirnitations we should attempt to be coopera.twe with
congresszonal inquines. . .
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4. A special situation exists with the Joint Committee on
Atomic Energy which cites a specific statute as requiring complete
response to their inquiries. Fundamentally this does not rule out
the exercise of executive privilege but so far the executive branch
has not seen fit to challenge the Joint Committee's claim and has
acceded to its requests including actual intelligence estimates. In
addition, Mr. McCone decided to allow access to these estimates
to the Preparedness Investigating Subcommittee of the Senate
Armed Services Committee although the material was to be retained
for safekeeping in the Joint Committee's facilities. Aside from this
it has been our practice to respond to committee requests for
information insofar as possible with oral briefings. In some cases
we have used blind memoranda not attributable to the Agency.

5. With the staffs of our Subcommittees in Congress, we
have from time to time shown them actual Agency publications and
this may have been done in a few instances outside of those Sub-
committees. ' '

6. From the foregoing it seems obvious that it is most
desirable to avoid a flat confrontation. About a year ago, Mr.
Fulbright asked Mr. Elliot L. Richardson, Under Secretary of State,
to release a sensitive National Estimate to the Foreign Relations
Committee. Mr. Richardson pointed out that it was not within his
prerogative to respond to such a request, Speculating that Mr.
Fulbright might approach us for this paper, I discussed it with the
Office of Legal Counsel in the Department of Justice who said that
in view of the sensitivity of the information and the sources involved
they would recommend to the Attorney General that we be supported
if it appeared necessary to claim executive privilege. Mr. Fulbright
did not follow up on this.

7. In connection with the present request from Mr. Fulbright
for the Agency paper on Communist infiltration in the South Vietnamese
governmental structure, it appears to me that it is not a very good one
on which to ask the President to exercise his privilege to deny Mr.
Fulbright's request. Indeed, considering the distribution of this paper
and the recent publicity as to its content, I have some doubt as to
whether the Attorney General or the counsel to the President would
back us up. I believe that we should reply to Mr. Fulbright's letter

»
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along the lines of Legislative Counsel's draft and if there is any
follow-up we should offer an oral briefing on the current status
of infiltration on the grounds that the report in question is dated
and current information gives a more accurate picture.

25X1

“LAWRENCE R. HOUSTON
.. "General Counsel

i

Atts -2 (Tabs A & B) . .

cc: ExDir-Compt .
' Legislative Counsel .-

.

R K ALLET -
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et T Uy Original to OLC 4/2/6
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"' MEMORANDUM FOR THE HEADS OF I -
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e ] . N T T
! EXECUTIVE DEPARTMENTS A#\IDE AGENCIES ;...

(R

"'l SUBJECT: ESTABLISHING A PROCEDURE! TO GOVERN COMPLIANCE
N WITH CONGRESSIONAL DEMANDS FOR INFORMATION

;.r. 400 The policy of this Administration is to comply to the fullest extent
"7 possible with Congressional requests for information. While the
i+ Executive branch has the responsibility of withholding certain infor- . '
S ’:1- mation the disclosure of which would be incompatible with the public ‘
":'."-.? interest, this Administration will invoke this authority only' in the
17 most compelling circumstances and after a rigorous inquiry into the
o actual need for its exercise. For those reasons Executive privilege
" will not be used without specific Presidential approval. The following
" procedural steps will govern. the invocation of Executive privilege:

14 If the head of an Executive department.or agency (hereafter:
i referred to as ""department head') believes that compliance with .~ -
. a request for information from a Congressional agency addressed
" to his department or agency raises a substantial question as.to ”
SR L " the need for invoking Executive privilege, he should consult the
v 07 eo LU Attorney General through tlfie"Office'f'éf"'Le;g"al_'Qoupael of the
LU B Department df.Ji}.s't’icé;': I CETT L LA s e

e g
R

If the department head and the Attorney Gerieral agree, in accord-
. ance with the policy set forth above, that Executive privilege shall” .
"' hot be invoked in the circumstances, the information shall be re=- "

o " leased to the inquiring Congres sional agency. +' "

-~

If the department head and the Attorney General agree that the
)" circumstances justify the invocation of Executive privilege, OF )

RN 1" if .either of them believes-that the'issue should be submitted to -

1 e ‘ : " the President, the matter .shall be transmitted to the Counsel
- . ...i.vto the President, who will advise the department head of the

: ' { 8 3.: won et President! s"deci_sioh.:-j" LR e g el ';.-;-f:.-':'-x,'r..‘.-‘,i.;.-:s; RPN
é x:‘ 3’. :. LS "oA:;;'i"i ‘.;‘;I' T ) .1:',-'.““;';0 ‘ “.,\f”??""):.";i-; |~:' SR et
E‘ a , H u.."\b P TOE AR R S
f ‘ i ._"-.':‘:?” .{‘1.'.‘,:'- ' .
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4. In the event of a Presidential decision to invoke Executive
pr1v11ege, the department head should ‘advise the Congres-
-" “; - sional agency that the claim of Executive prw1lege is being = -
' made with the specific approval of the President. :
Pendmg a final determination of the matter, the department = . .
head should request the Congressional agency to hold its '
‘demand for the information in abeyance until such determin-
‘ation can be made. Care shall be taken to indicate that the
purpose of this request is to protect the pnvﬂege pending the
;determmatmn, and tha.t the. request does not, constztute a clazm

QOOA00() -
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24 June 1969

' MEMORANDUM FOR THE REGORD

| SUBJ.EC'I‘: Director's Conversation with the President
Re Congressional Relations

-+ 1, On the afternbop of 23 June the Director told the DDCI and
» me that he had just come from a conversation with the President on
_the above subject dur:mg which the Presxdent 1a1d down the following

. g\udehnes.

We will write no letters to the Hill on substantwe

matte rs.

b. . Oral briefings should 'be as "unspecific'' as possible.

¢. The Director will personally appear only before
standmg congressional committees, Other committees and
- individuals will be briefed by other Agency officers (who, per
".the Director's desire, should be accompamed by a representa~-

t1ve of OLC as a ''witness. ") : " 25X1

’ 2. Subject to the above restrictions. we should try to be as
'forthcoming" as possible With Congress.

JOHN M. MAURY -~ °
Legislative Counsel ‘
.\~.- Lo . . ~.‘ . . ,(_."‘,"y‘v, a : .
D:.str:.butxon. S - SRR
Ongmal - Subject (Congreaszonal Relations)
_ cuod 1= Chrono [ B :
Lo L 1a Ex/Dir,
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